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STATEMENT OF THE KIND OF CASE 
This is an action against respondent Bechtel Cor-
poration, Dorland Construction, a corporation, and El-
wood C. Dorland, individually. Appellant claimed in 
his Amended Complaint that he had been libeled by 
two letters written by Bechtel Corporation to the gen-
1 
eral contractor, Dorland Construction, and by respon-
sive letters from Dorland to Bechtel Corporation 
concerning the progress of the job. In addition thereto, 
appellant claimed that Dorland Construction Company 
breached its subcontract with the appellant by hiring an 
independent subcontractor to complete appellant's work. 
DISPOSITION IN LOWER COURT 
After all pleadings and discovery had been com-
pleted, the appellant entered into a stipulation of dis-
missal with prejudice with defendants Dorland Con-
struction Company and Elwood C. Dorland, thereafter 
dismissing these defendants from the suit. 
After more than four years had elapsed since the 
commencement of the action, defendant and respond-
ent Bechtel Corporation filed a motion for summary 
judgment or dismissal. At the time of the hearing of 
said motion, the depositions of appellant and other wit-
nesses were published and the matter thoroughly con· 
sidered by The Honorable Stewart M. Hanson, Dis· 
trict Judge. The motion for dismissal was granted, and 
appellant thereafter filed this appeal. 
RELIEF SOUGHT ON APPEAL 
Respondent Bechtel Corporation seeks affirmance 
of the judgment of dismissal entered in the lower court. 
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STATEMENT OF FACTS 
Since the appellant did not incorporate a statement 
of facts into his brief, it will be necessary for respondent 
Bechtel Corporation to provide the facts for this Court. 
Bechtel Corporation was employed by the Utah 
Power & Light Company to design and oversee the 
construction of an electrical power plant to be located 
at Kemmerer, Wyoming. Dorland Construction Com-
pany was awarded the contract to construct the plaut 
as general contractor. Subsequent thereto, Dorland 
Construction Company awarded a subcontract to the 
appellant for the performance of sheet metal work re-
quired on the project. Said contract was awarded on 
June 6, 1962. (R 189) Thereafter, the appellant com-
menced the sheet metal work on the project. (Appel-
lant's Deposition, Page 9) After certain work had 
been performed by the appellant, problems developed 
in the manner in which the work was being performed. 
The engineers wanted the building closed to the wea-
ther by August 10, 1962; and appellant hired more men 
to bring his work up to date. (Appellant's Deposition, 
Page 34) He never quite accomplished getting the 
building weatherproof. (Appellant's Deposition, Page 
42) 
After several discussions concerning appellant's 
work with Dorland Construction Company, a letter was 
written by the project superintendent of Bechtel Cor-
poration to Dorland Construction Company requesting 
that certain sheet metal work should be in place by 
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August 10, 1962, to make the building weather tight 
to avoid the problems of bad weather. (R 186) On 
October 26, 1962, another letter was written by Bechtel 
Corporation to Dorland Construction Company com-
plaining of the manner in which certain sheet metal 
work was being performed and that the project was 
behind schedule. (R 187) Bechtel's men were pleasant 
to appellant. (Appellant's deposition, Page 29) 
The above letter also referred to Bechtel's letter 
of July 27 and thereafter indicated to the general con· 
tractor that it was to the best interests of the construc-
tion engineers that they take over the sheet metal work 
and back-charge the work to the general contractor to 
avoid any further problems in closing the building for 
winter. (R 187) Appellant went on vacation in No· 
vember, 1962, and had no workmen on the job. (Appel-
lan't deposition, Pages 39 and 40) Thereafter, Dorland 
Construction Company wrote a letter to Bechtel Cor· 
poration dated December 4, 1962, indicating that it 
would be for the best interests of the engineers and the 
general contractor if another sheet metal company were 
employed by Dorland Construction Company to com· 
plete the sheet metal work started by the appellant and 
to repair certain other work. (R 188) 
Dorland Construction Company employed Allied 
Sheet Metai to come to the project and make certain 
repairs in the work performed by the appellant and 
complete certain other work remaining to be done by 
the appellant. (Appellant's deposition, Pages 77 and 
78) 
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Appellant returned to the job site during the 
middle of January, 1963, to find that the general con-
tractor had employed Allied Sheet Metal to complete 
certain work remaining to be done by the appellant. 
(Appellant's Deposition, Pages 71 and 72) 
During most of the time the appellant was on his 
vacation, he had no one on the job site to perform sheet 
metal work and to keep advised as to what work was 
necessary as the construction was progressing. (Appel-
lant's Deposition, Pages 51 and 52, 71 and 72) 
After the suit was commenced, Dorland Construc-
tion Company and Elwood C. Dorland paid to the 
appellant the sum of $3,000.00 due for work already 
performed by him at the time of the termination of the 
subcontract by Dorland Construction Company, and 
a dismissal with prejudice was entered against those 
defendants. (Appellant's Brief, Page 4, R 308-309) 
POINTS URGED FOR AFFIRMANCE 
POINT I 
THE COURT CORRECTLY RULED 
THAT THERE WAS NO PRIVITY OF CON-
TRACT BETWEEN BECHTEL CORPORA-
TION AND THE APPELLANT, AND THERE-
F 0 RE , ANY ADDITION AL COSTS AND 
EXPENSES INCURRED BY THE APPEL-
LANT IN THE PERFORMANCE OF HIS 
SCllCONTRACT ARE NOT CHARGEABLE 
TO BECHTEL CORPORATION. 
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THE COURT CORRECTLY RULED 
THAT THERE WAS NO PRIVITY OF CON-
TRACT BETWEEN BECHTEL CORPORA-
TION AND THE APPELLANT, AND THERE-
F 0 RE , ANY ADDITION AL COSTS AND 
EXPENSES INCURRED BY THE APPEL-
LANT IN THE PERFORMANCE OF HIS 
SUBCONTRACT ARE NOT CHARGEABLE 
TO BECHTEL CORPORATION. 
The appellant in his brief sets forth under "State-
ment of the Case" five causes of action, three of which 
were settled, dismissed, or disposed of, and are not in 
controversy herein. The remaining two causes of ac-
tion will be discussed under this point, and the follow-
ing points. 
Appellant alleges that there was an arbitrary and 
unreasonable request by Bechtel Corporation's engi-
neers concerning the work to be performed on the pro-
ject by the appellant, which caused him additional costs 
and expenses. It is respectfully submitted that the evi-
dence clearly shows that the contract of the appellant 
ran directly between appellant and Dorland Construc-
tion Company, the general contractor. (R 189) Appel-
lant fails to set forth any authority in support of his 
position on this cause of action. It is respectfully sub-
mitted that since appellant's subcontract was with Dor-
land Construction Company, the general contractor, 
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appellant was only required to perform in accordance 
with the subcontract, and the lower court so held. 
As indicated by the trial court at the time of argu-
ing said motion, the appellant could rightfully have 
refused to do any work not encompassed within his 
subcontract without further reimbursement by the gen-
eral contract_or. Any reque.sts for changes of work or 
alterations of the performance of the work by the appe]. 
lant were matters to be settled between appellant aud 
the general contractor, Dorland Construction Company. 
The appellant's rights and obligations are to be deter-
mined by the subcontract with the general contractor. 
If appellant's costs and expenses were increased by job 
changes, his remedy was against the general contractor 
for whom he was working, not the engineers. 
The lower court correctly so ruled. 
POINT II 
THE LETTERS WRITTEN BY BECH-
TEL CORPORATION TO THE GENERAL 
CONTRACTOR, DORLAND CONSTRUCTION 
COMPANY, REGARDING THE SHEET 
METAL WORK WERE NOT LIBELOUS NOR 
MALICIOUSLY WRITTEN, AND THE 
LOWER COURT PROPERLY RULED THAT 
THE RESPONDENT 'i\T AS PROTECTED DY 
CONDITIONAL PRIVILEGE. 
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The two letters written by Bechtel Corporation to 
the general contractor, Dorland Construction Company, 
were not libelous in any manner, but were merely lcttei·~; 
written by the Bechtel engineers as represntatives of the 
owner, Utah Power and Light Company, in furtherance 
of the performance of the work being performed by the 
general contractor. (Appellant's Deposition, Page 34) 
The letters were sent directly to Dorland Construction 
Company as general contractor in the regular course 
of business to promote the progress of the constructiou 
project. There was a conditional privilege existing be-
twef'n Bechtel Corporation and Dorland Construction 
Company regarding matters in the performance of the 
general contract. Berry vs. Moench, 8 Ut.2d 191, 331 
P.2d 814; Mortensen vs. Life Ins,urance Corporation of 
America, 6 Ut.2d 408, 315 P.2d 283; Combes vs. Mont-
r;urnery Ward ~ Company, 119 Ut. 407, 228 P.2d 272; 
Hales vs. Commercial Bank of Spanish Fork, 114 Ut. 
186, 197 P.2d 910; 1¥Uliams vs. Standard Examiner 
Pul1lisher Company, 83 Ut. 31, 27 P.2d 1; Spielberg vs. 
1\. Kuhn ~ Brother, 39 Ut. 376, 116 P. 1027. See also 
Prosur on Tort.11, Second Edition, Page 606; Restate-
111ent of Torts, Section 595 and 596; 33 Am.Jur., Page 
105, Section 170; and 166 ALR, Page 123. 
The alleuedlv libelous letters are set forth in their 
b • 
complete text as follows: 
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"July 27, 1962. 
Dorland Construction Company 
P. 0. Box 15388 
Salt Lake City, Utah 
ATTENTION: E. C. Dorland 
SUBJECT: Architectural package sheet metal 
work. 
Dear Sir: 
We are under the impression that the difficul· 
ties with the sheet metal work on this job had 
been overcome. However, we still feel that the 
apparent progress being made does not indicate 
that this work will be complete before bad wea· 
ther hampers both the sheet metal contractor and 
Bechtel. 
Our past experience and present conditions are 
not very encouraging. We therefore feel that 
all the exterior flashing which is not clearly de· 
layed by Bechtel forces should be in place by 
August IO, 1962. 
If you will inform the sheet metal contractor 
of this, we will hope that the building will be 
weather tight before bad weather can cause 
damage to equipment and interior finish work. 
Sincerely yours, 
O. E. Fallon, Project Superintendent." (R 186) 
Thereafter, the following letter was written: 
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"October 26, 1962. 
Dorland Construction Company 
P. 0. Box 15388 
Salt Lake City 15, Utah 
ATTENTION: Woody Dorland 
SUBJECT: C-77, K-62-519, Sheet l\fotal 
Work. 
Gentlemen: 
As we have discussed several times before, the 
sheet metal portion of your contract has been the 
source of continuing aggravation. We have 
spent considerable time and effort trying to co-
ordinate the sheet metal work with the rest of 
the project, with very little success. Your sheet 
metal contractor has i nvariably been slow in 
arriving on the project, and of ten poorly pre-
pared to do the work. This off ice has spent an 
unnecessary amount of time in supervising and 
correcting the sheet metal work in an effort to 
obtain a workmanlike finished product. 
It was expected that our letter of July 27, 1962, 
would encourage lasting improvement. Our talks 
and inspection with you early in the week of 
October 1, 1962, should have made clear the diffi-
culties and the grade of sheet metal work which 
now exists. 
At this time and several times since, we were 
assured by both Mr. Ranquist and you that you 
would replace the window and louver header 
flashings which do not cover the jam flashings. 
On October 26, you flashed the exciter air duct 
louver in the same unacceptable manner. It is 
obvious that you and your subcontractor have 
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no intention of flashing these louvers and win-
dows properly. 
"\'7" e now believe it to be in the best interests uf 
both Bechtel Corporation and Dorland COil-
struction Company, if Bechtel takes over the 
sheet metal work on all lou~·ers and windows. 
This work will be subcontracted and invoices 
will be charged against your account. \Ve are 
convinced that such a step >vill relieye your com-
pany of a hazard to its reputation, and will pron 
to be a savings in time and money to Bechtel 
Corporation and yourself. 
Yours very truly, 
0. E. Fallon, Project Superintendent." (R 187) 
Thereafter, Dorland Construction Company wrote 
the following letter to Bechtel Corporation: 
"December 4, 1962. 
Bechtel Corporation 
P. 0. Box 310 
Kemmerer, Wyoming 
ATTENTION: J\ilr. Dan Baxter 
Re: Utah Power & Light Company Building 
Gentlemen: 
Due to the problems and aggravations caused 
you and us by our sheet metal subcontractor. 
Mobile Sheet .Metal Company, it appears that 
it would be to the best interests of all if we were 
to have another sheet metal company complete 
the work to be done. 'Ve herewith request yout 
authorization allowing us to have Allied Sheet 
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Metal Company assume the remainder of the 
work, acting as our subcontractor. 
That work which has already been installed and 
which we have indicated we will repair or replace 
will be repaired or replaced by Mobile Sheet 
l\1etal Company. However, all remaining un-
finished work and any extra work requested will 
be done by Allied Sheet Metal Company. 
We trust this will receive your concurrence. 
Sincerely, 
Dorland Construction Company." (R 188) 
The appellant was asked in his deposition concern-
ing the letters and discussions with employees .of Bech-
tel Corporation and the general contractor as follows: 
"QUESTION: At the time that you talked 
with Woody and Mr. Brown, did they say any-
thing that was spiteful, or indicating any ill will 
toward you personally? 
"ANSWER: No. 
"QUESTION: In fact, they never have said 
anything, to your knowledge, that would be con-
sidered as ill will toward you, have they? 
"ANS,iVER: Nothing to me personally. 
"QUESTION: You say not to you person-
ally. 
"ANSWER: No. 
"QUESTION: Has Mr. Fallon ever said 
anything like that to you personally? 
"ANSWER: No. 
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"QUESTION: To your knowledge, have 
they said anything to anyone else that would be: 
considered as being personally of ill will toward 
you? 
"ANSWER. No." (Appellant's Deposition, 
Pages 91 and 92) 
In the case of Combes vs. Montgomery Ward~ 
Company, (supra), this Court stated the correct rule 
to be applied as follows: 
"Where the conditional privilege exists, the 
defendant is protected unless plaintiff pleads 
and proves facts which indicate actual malice in 
that the utterances were made from spite, ill will 
or hatred toward him and, unless the plaintiff 
produces such evidence, there is no issue to be 
submitted to the jury." 
The record clearly shows from appellant's own 
testimony that he had no evidence to indicate any ill 
will toward him by the respondent, and in fact, did not 
consider that such ill will even existed. 
The record clearly shows from the testimony of the 
appellant that although there were problems conceru-
ing the completion of certain sheet metal work prior 
to bad weather, the appellant, nevertheless, took an 
extend~d vacation from the middle of November until 
the middle of January without having any men on the 
job to complete said work or to be prepared to continue 
with the sheet metal work as conditions permitted. 
(Appellant's Deposition, Pages 39, 40, 42, 51, 52, 71 
and 72) 
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The respondent was justified in corresponding 
with the general contractor concerning work being per-
formed on the project a-?d was protected by a conditional 
privilege in doing so. It should be respectfully pointed 
out that no where in apepllant's brief does he cite any 
evidence showing malicious conduct on the part of re-
spondent, as alleged in his Statement of the Case. In 
fact, he said Bechtel's men were pleasant and cordial 
to him. (Appellant's Deposition, Pages 28, 29 and 34) 
The trial court found that Bechtel, as representa-
tives of the owner and engineers on the project, had a 
very definite interest in seeing that the project was 
performed in a workmanlike manner and within a rea-
sonable time. As project engineers, Bechtel was af-
forded the benefit of a conditional privilege to corre-
spond with the general contractor regarding matters 
involving the performance of the work. 
POINT III 
TIIE APPELLANT WAS NOT IMPRO-
PERLY DENIED A TRIAL BY JURY. 
In response to appellant's argument under Point 
1 No. I of his brief, it is respectfully submitted that trial 
by jury is preserved where there is a genuine issue of 
fact. As a matter of law, the issues raised by appellant 
' did not create any jury question. The Court was cor-
rect in granting respondent's motion for dismissal. 
Dupler vs. Yates, IO Ut.2d 251, 351 P.2d 624. 
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POINT IV 
THE L 0 vV ER COURT'S RULING iS 
BASED UPON ALL MATERIAL ISSUES OF 
FACT. 
In answer to Point No. II raised by the appellant, 
it is respectfully submitted that a full hearing was 
granted to the appellant by the lower court. Appellant 
was represented by competent counsel at such hearing. 
All evidence deemed worthy of argument was presented 
to the Court by counsel for the appellant. No reference 
to the record has been made by the appellant wherei11 
he has shown that the Court erred in its consideration 
of the evidence offered by appellant. The lower court 
correctly ruled that the evidence shows as a matter of 
law that appellant cannot recover. 
POINT V 
THE LOWER COURT'S JUDGMENT OF 
DISMISSAL IS SUPPORTED BY BOTH THE 
RECORD AND THE LAW. 
There was ample evidence in the record to support 
the lower court's ruling that the appellant had failed 
to diligently prosecute his action. ( R 417) The action 
had been pending for in excess of four years, and there 
was no effort on the part of the appellant to prosecute 
the action after discovery was completed. It should 
also be pointed out that appellant's brother, a memlwr 
of the Utah Bar in good standing, represented the 
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appellant through all stages of the proceedings up to 
the time of pretrial. At the time of pretrial, appellant's 
counsel withdrew. (R 340, 341) The Court granted 
a continuance of the pretrial hearing without date. (R 
415) This was done in an effort to give ample time to 
the appellant to obtain new counsel. (R 346) After 
several months had elapsed from the originally sche-
duled pretrial date, it became apparent to respondent 
that appellant was not going to proceed. Thereafter, 
a motion for dismissal was filed by respondent. At the 
time the motion was first called on for hearing before 
The Honorable Leonard W. Elton, District Judge, the 
appellant appeared without counsel and represented to 
the Court that he would act as his own counsel. The 
Court thereafter admonished the appellant of the very 
difficult problems facing him without counsel, and 
upon the Court's own motion, continued the hearing of 
the motion for in excess of one month upon the repre-
sentation of appellant that he would obtain counsel. 
(R 416) 
Thereafter, the motion was again called on for 
hearing before The Honorable Stewart M. Hanson, 
District Judge, at which time appellant appeared with 
counsel. .Mr. Ronald C. Barker was employed to repre-
sent appellant and did so admirably at the time the 
motion was heard by Judge Hanson. (R 350 and 417) 
P pou the granting of respondent's motion, Mr. Barker 
withdrew as counsel for the appellant. His withdrawal 
iudicntes that it was prompted by the request of the 
appellant. (R 353) 
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CONCLUSION 
Appellant appeals to this Honorable Court for a 
reversal of the lower court's decision, based solely upou 
passion, prejudice and sympathy for his lack of legal 
training and inability to present facts establishing a 
cause of action against the respondent. It is respectfully 
submitted that consideration should be given to a re-
spondent that has been harassed for almost five years 
and forced to expend a considerable sum in employment 
of counsel to defend what appears to be unending litiga-
tion ba.sed upon claims without any merit. The appel-
lant appeals to this Court for a reversal of the trial 
court's judgment based upon his "woeful ignorance of 
judicial matters." As previously pointed out, appellant 
was represented by competent counsel through all pro-
ceedings in the lower court. If such a plea were recog-
nized by this Honorable Court, most unsuccessful 
litigants could avail themselves of the same plea. It 
appears obvious to the undersigned that although the 
appellant admits being without legal knowledge, he 
nevertheless ref uses to follow the advice of persons 
trained in the law as is evidenced by the withdrawal of 
his brother as counsel at one stage of the proceedings, 
and his firing of new counsel prior to this appeal. He 
now asks this Court to exempt him from the require-
ments of .the law. 
It cannot be denied that appellant has the right to 
hire and fire counsel as he sees fit. Nor can we say 
that the appellant must be satisfied with the ruling of 
the lower court. Losers seldom are. 
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It is respectfully submitted, however, that respond-
ent should not required to remain involved in endless 
litigation, with its obvious expenses to respondent, 
without any sound basis in law, but merely to appease a 
disgruntled litigant. 
The order of the trial court dismissing appellant's 
Complaint is amply supported by the record and should 
be affirmed. 
Respectfully submitted, 
F. Robert Bayle and 
Wallace R. Lauchnor, of 
BAYLE, HURD & LAUNCHNOR 
Attorneys for Respondent 
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